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RELATED APPEAL

This appeal is related to Appeal No. 1999-0002 in
Application Serial No. 08/ 922,093, decided concurrently

herew t h.
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DECI S| ON ON APPEAL

This is a decision on the appeal fromthe final
rejection of clains 15-21, which are the only clains
remaining in the application. Cains 1-14 have been
cancel ed. An anendnent filed April 23, 1998 after final
rejection was approved for entry by the Exam ner.

The di sclosed invention relates to a push button
switch assenbly for activating a doorbell chinme. The
push button assenbly, which replaces the existing switch
in a doorbell system includes a manually actuated push
butt on whi ch simultaneously actuates first and second
series connected switches. Actuation of the first switch
energi zes the existing doorbell chinme while actuation of
the second switch energizes a radio transmtter to
generate a radio frequency signal which is sent to a
renote chinme.

Claim15 is illustrative of the invention and reads
as foll ows:

15. An apparatus for activating a doorbel
chinme and renotely controlling an auxiliary doorbel
chi me conpri si ng:

a push button unit for replacing a doorbel
switch connected in series with a doorbell chine in

an exi sting doorbell system said push button unit
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adapted to be located at a first | ocation at which
the doorbell switch to be replaced is nounted and
adapted to be connected in series with the door bel
chinme to a pair of electrical power |ines;

a push button switch assenbly in said push
button unit, said push button switch assenbly
including a pair of first and second normally open
and el ectrically independent swi tches and a manual ly
actuat ed push button nechanically coupled to said
pair of first and second sw tches, respectively, for
si mul t aneously noving said first and second sw tches
in response to novenent of said push button, said
first swtch adapted to be connected in series with
the doorbell chinme to the power |ines;

a radio frequency transmtter in said push
button unit for generating a radio frequency wave
and being connected in series with said second
switch, said transmtter and said second switch
adapted to be connected in series with the doorbel
chime; and

a renote unit adapted to be | ocated at a second
| ocation renote fromthe first |ocation and being
responsive to said radio frequency wave for
generating an auxiliary acoustic frequency wave
representing manual actuation of said push button
wher eby when the power lines are connected to a
source of electrical power and the doorbell chine
and said push button unit are connected in series
with the power |ines, manual actuation of said push
button sinultaneously closes said switches to
energi ze the doorbell chine and generate a source
acoustic wave at the first location and activates
said transmtter to generate said auxiliary acoustic
frequency wave fromsaid renpte unit.

The Exam ner relies on the followng prior art:
Levinson et al. (Levinson) 4,523, 193 Jun.

11, 1985
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Clainms 15-21 stand finally rejected under 35 U S. C
8 103 as bei ng unpatentabl e over Levinson.

Rat her than reiterate the argunments of Appellants
and the Exam ner, reference is made to the Briefs! and
Answer for the respective details.

OPI NI ON

We have carefully considered the subject matter on
appeal, the rejection advanced by the Exam ner, and the
evi dence of obviousness relied upon by the Exam ner as
support for the rejection. W have, |ikew se, revi ewed
and taken into consideration, in reaching our decision,
Appel lants’ argunents set forth in the Briefs along with
the Exami ner’s rationale in support of the rejection and
argunents in rebuttal set forth in the Exam ner’s Answer.

It is our view, after consideration of the record

before us, that the evidence relied upon and the | evel of

skill in the particular art would not have suggested to
one
The original Appeal Brief was filed June 19, 1998 (Paper No. 21). In

response to the Examiner’s Answer dated July 23, 1998 (Paper No. 22), a
Reply Brief was filed August 7, 1998 (Paper No. 23) which was

acknow edged and entered by the Exami ner w thout further comment as

i ndicated in the comunication dated October 6, 1998 (Paper No. 27). A
revi sed Appeal Brief was filed April 23, 2001 (Paper No. 31) in response
to a requirenment by the Examiner mailed April 3, 2001 (Paper No. 30).
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of ordinary skill in the art the obviousness of the
invention as set forth in clains 15-21. Accordingly, we
reverse

Wth respect to independent clains 15, 20, and 21,
the Exam ner attenpts to nodify the renpote control
doorbel | disclosure of Levinson which discloses a single
push button doorbell switch 20 which simultaneously
activates a doorbell chinme 22 and a radio transmtter 26
(Levinson, Figure 1). According to the Exam ner,
Levi nson di scl oses the clainmed invention except that
there is no disclosure of a
“ push button switch assenbly including a pair of
first and second normally open and electrically
i ndependent switches and a manual |y actuated push button

for sinmultaneously noving the first and second

switches in response to novenent of the push button.”
(Answer, pages 4-5). The Exam ner neverthel ess suggests
t he obvi ousness to the skilled artisan of using a pair of
switches rather than the single switch of Levinson since
Levinson’s single doorbell switch is “ . . . functionally
equivalent to the claimed the [sic] pair of first and

second swi tches because both the single switch and the
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pair of switches is [sic, are] for simultaneously
energi zing the doorbell chine and the radio transmtter.”
(Answer, page 5).

In response, Appellants assert (Brief, pages 3 and
4; Reply Brief, page 1) that the Exam ner has failed to

establish a prima facie case of obvi ousness since there

is no suggestion in the applied prior art for making the
Exam ner’ s proposed nodification. After careful review
of the applied Levinson reference in light of the
argunents of record, we are in agreenent with Appellants’
position as stated in the Briefs.

Initially, we find the Exam ner’s reliance on the
functi onal equival ence of Levinson’s single doorbel
switch and Appellants’ clainmed pair of swtches to be
unf ounded since the Exam ner has not established support
for a conclusion of art recogni zed functional
equi val ence. The nmere fact that two el enents are used
for the sane purpose or, in the Exam ner’s words (Answer,

page 7) provi des the same operating functions
,” does not establish art recognized functi onal
equi valence. In order to rely on equival ence as a

rational e for supporting an obviousness rejection, the
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equi val ency nust be recognized in the prior art, and
cannot be based on appellants’ disclosure
or the mere fact that the conponents at issue are

functional or mechanical equivalents. In re Ruff, 256

F.2d 590, 599, 118 USPQ 340, 348 (CCPA 1958).

We further agree with Appellants that no suggestion
exists in Levinson for nmaking the nodification suggested
by the Exam ner. Appellants have attacked the renote
control doorbell problemby replacing the existing
door bel |l push button swwtch with a series connected
switch pair nounted at the original push button swtch
| ocation as clainmed. Levinson, on the other hand,
actuates a renote doorbell chinme by adding a transmtter
connected in parallel across an existing doorbell chine.
In our view, Levinson's solution to the problem of
effectively providing a renote control doorbell feature
is so opposite in approach to that of Appellants that any
suggestion to nodify Levinson to arrive at Appellants’
cl ai med series connected switch pair could only conme from
Appel I ants’ own disclosure and not fromany teaching in
t he Levinson reference.

In our view, we are |left to specul ate why one of
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ordinary skill would have found it obvious to alter the
applied prior art to make the nodificati on suggested by
the Exam ner. The only reason we can discern is inproper
hi ndsi ght reconstruction of Appellants’ clained
invention. In order for us to sustain the Exam ner’s
rejection under 35 U S.C. § 103, we would need to resort
to specul ation or unfounded assunptions or rationales to
supply deficiencies in the factual basis of the rejection

before us. 1n re Warner, 379 F.2d 1011, 1017, 154 USPQ

173, 178 (CCPA 1967), cert. denied, 389 U S. 1057 (1968),

reh’ g denied, 390 U S. 1000 (1968).
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Accordingly, since we are of the opinion that the
prior art applied by the Exam ner does not support the
obvi ousness rejection, we do not sustain the rejection of
i ndependent clains 15, 20, and 21, nor of clains 16-19
dependent thereon. Therefore, the Exam ner’s deci sion

rejecting clains 15-21 under 35 U . S.C. 8§ 103 is reversed.

REVERSED

JERRY SM TH
Adm ni strative Patent Judge

BOARD OF PATENT
JOSEPH F. RUGE ERO ) APPEALS AND
Adm ni strative Patent Judge | NTERFERENCES

STUART S. LEVY

Adm ni strative Patent Judge

JFR hh
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